ORDINANCE No. ____071211-01____
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CADDO MILLS, TEXAS, REPEALING ORDINANCE 100802 AND REPLACING IT IN ITS ENTIRETY, REGULATING PEDDLERS, SOLICITORS, CANVASSERS, HAWKERS AND ITINERANT VENDORS; ESTABLISHING LICENSING REQUIREMENTS; PROVIDING FOR A LICENSE FEE; PROHIBITING CERTAIN REGULATED ACTIVITIES IN THE PUBLIC RIGHT-OF-WAY; PROVIDING EXEMPTIONS; PROVIDING SEVERABILITY, REPEALING, AND SAVINGS CLAUSES; PROVIDING FOR A PENALTY; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, citizens of this community expect their local government to assist them in preserving their privacy and avoiding petty annoyances that disrupt their quiet enjoyment of their homes; and

WHEREAS, other persons often desire to interrupt the quiet enjoyment of one’s home to solicit donations for causes believed to be worthy of support, or to canvas for support for particular religious, ideological, or political causes or for reasons of promoting commerce; and

WHEREAS, an important part of the freedom enjoyed by all citizens and residents of the United States is the right to speak freely; and


WHEREAS, the Supreme Court of the United States has consistently recognized the right and obligation of local governments to protect their citizens from fraud and harassment, particularly when solicitation of money is involved; and


WHEREAS, it is the responsibility of all units of government to balance these competing interests in a manner consistent with the Constitution of the United States and of Texas, while attempting to minimize fraud, prevent crime, and protect the privacy of our citizens; and

WHEREAS, Section 215.031 of the Texas Local Government Code authorizes the City of Caddo Mills, Texas (“City”) to license, tax, suppress, prevent, and otherwise regulate peddlers and hawkers; and


WHEREAS, the City Council of the City of Caddo Milles, Texas (“City Council”) finds that it is in the best interest of the health, safety, and welfare of the citizens of Caddo Mills to enact regulations governing peddlers, solicitors, canvassers, hawkers, and itinerant vendors.
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CADDO MILLS, TEXAS:

Section 1.
Findings Incorporated.
The findings set forth above are incorporated into the body of this Ordinance as if fully set forth herein.

Section 2.
Repeal of Ordinance 100802.

Ordinance 100802 of the City of Caddo Mills, Texas is hereby repealed in its entirety and shall be replaced, restated, and amended as follows.

Section 3.
Definitions.
As used in this ordinance the following words, terms and phrases have the meaning ascribed to them in this section:

“Canvasser”  is  a  person  who  attempts  to  make  personal  contact  with  a resident at his/her residence without prior specific invitation or appointment from the resident, for the primary purpose of:  (1) attempting to enlist support for or against a particular religion, philosophy, ideology, political party, issue or candidate, even if incidental to such purpose the canvasser accepts the donation of money for or against such cause, or (2) distributing a handbill or flyer advertising a non-commercial event or service.

“Charitable purpose” means the solicitation of money or property, for the benefit of a charity, philanthropy, or nonprofit organization or for the poor, underprivileged, needy, crippled, or handicapped persons; the teaching of patriotism or assistance to veterans or veteran's organizations; or for existing educational institutions or for the establishment or endowment of educational institutions. Nonprofit organizations shall include but not be limited to, Multiple Sclerosis, American Heart Association, Muscular Dystrophy, American Cancer Society, Boy Scouts of America, Girl Scouts, etc. 

“Itinerant Vendor” or “Hawker” is a person who sets up and operates a temporary business in a public place or on privately owned property, whether improved or unimproved, and solicits, sells, or takes orders for, or offers to sell or take orders for  any goods or services.  A temporary business is one that continues for ninety days or less; and, exists whether the temporary business operates from a stand, cart, vehicle, or is freestanding.

“Peddler” is a person who attempts to make personal contact with a resident at his/her residence without prior specific invitation or appointment from the resident, for the primary purpose of attempting to sell a good or service.  A “peddler” does NOT include a person who distributes handbills or flyers for a commercial purpose, advertising an event, activity, good or service that is offered to the resident for purchase at a location away from the residence or at a time different from the time of visit. Such a person is a “solicitor.”
“Person” means any individual, firm, company, partnership, corporation, association, trust, society, religious sect, organization, league or other legal entity.

“Religious organization” means an organization that is dedicated to the support of a church, religious society, or any other religious sect, group, or order.

“Solicitation” means conduct whereby a person or his agent, member, or representative:

(1) Either orally or in writing, asks for money, products, services, or any items of pecuniary value, for any purpose;

(2) Whether orally or in writing, sells, offers to sell, or takes orders for future delivery of, any goods, services, publications, or subscriptions; 

(3) Distributes without remuneration goods, services, publications, or subscriptions;

(4) Requests signatures on a petition or canvasses for opinions for a survey;
(5) Delivers handbills or circulars door-to-door for the solicitation of money, products, services, or other items of pecuniary value.

“Solicitor” is a person who attempts to make personal contact with a resident at his/her residence without prior specific invitation or appointment from the resident, for the primary purpose of:  (1) attempting to obtain a donation to a particular patriotic, philanthropic, social service, welfare, benevolent, educational, civic, fraternal, charitable, political or religious purpose, even if incidental to such purpose there is the sale of some good or service, or (2) distributing a handbill or flyer advertising a commercial event or service.

Section 4.  License Required for Peddlers, Hawkers, and Solicitors. 
No person shall act as a peddler, itinerant vendor, hawker, or solicitor within the city without first obtaining a peddler license in accordance with this ordinance. A canvasser is not required to have a peddler license.
Section 5.  Fee. 
Before any permit shall be issued under the provisions of this ordinance, the applicant for a peddler license shall pay a fee, based upon the duration he desires to engage in solicitation in the City, as follows:

For one-month ……………$50.00

For one-year ……………..$150.00

Section 6.  Application for Peddler License.  

Any person may apply for one or more peddler licenses by completing an application form at the office of the City Secretary, during regular office hours.  The peddler license shall be issued by the City Secretary within seven (7) days after the application is completed and filed, unless it is determined within that time that the applicant has provided false or incomplete information on its application, failed to pay the application fee, has been convicted of a felony or a misdemeanor involving a crime of moral turpitude in the past seven years, or is in violation of any requirement or prohibition of this ordinance.
Section 7.  Contents of Application. 
A person applying for a peddler license with the City shall provide the following information: 
(a) Name of applicant.
(b) Number of peddler licenses requested.
(c) The full legal name, home address, telephone numbers, and social security number of the applicant and each additional person for which a license is requested.

(d) A copy of a government-issued photo identification card, such as a driver’s license, state identification card, or passport, for the applicant and each additional person for which a license is requested.
(e) A brief description of the proposed activity related to this peddler license. 
(f) A list of all citations, offenses, and misdemeanor and felony convictions of each person for whom a license is requested for the seven years immediately prior to the application.
(g) The motor vehicle make, model, year, color, and state license plate number of any vehicle which will be used by each person for whom a license is requested.
(h) If a license is requested for a peddler:
i) The name and permanent address of the business offering the event, activity, good or service (i.e., the peddler’s principal).

ii) A copy of the principal’s sales tax license as issued by the state of Texas,  provided  that  no  copy  of  a  license  shall  be  required  of  any business which appears on the city’s annual report of Sales Tax payees as provided by the Texas Comptroller’s office.
iii) The location where books and records are kept of sales which occur within the city and which are available for city inspection to determine that all city sales taxes have been paid.
(i) If a license is requested for a solicitor:

i) The name and permanent address of the organization, person, or group for whom donations (or proceeds) are accepted.

ii) The web address for this organization, person, or group (or other address) where residents having subsequent questions can go for more information.

iii) Any other information that the applicant wishes to provide, perhaps including copies of literature to be distributed, references to other municipalities where similar activities have occurred, etc.

Section 8.  Investigation. 
During the time following the application for one or more peddler licenses and its issuance, the city shall investigate as to the truth and accuracy of the information contained in the application. If the city has not completed this investigation within the seven (7) days provided in section six of this ordinance, the identification card will nonetheless be issued, subject, however, to administrative revocation upon completion of the investigation.
Section 9.  Revocation of license.
(a)  Any license issued hereunder may be revoked if the license holder is convicted of a violation of any provisions of this ordinance, has knowingly made a false statement or representation in the application, the license has been reproduced or transferred or assigned to another person, is convicted of a felony or misdemeanor involving a crime of moral turpitude, or otherwise becomes disqualified for the issuance of a license under the terms of this article.

(b) If the City receives two or more written complaints during a 30-day period of misconduct by a peddler, solicitor, hawker, or itinerant vendor, the permit may be immediately revoked by the City.
Section 10.  Appeal from Denial or Revocation of Peddler License. 
If the City Secretary denies or revokes a peddler license, the applicant or license holder may appeal that decision to the City Council by submitting a written notice of appeal in writing to the City Secretary within ten (10) days of the denial or revocation.  The appeal of the denial or revocation will then be scheduled for the next regular meeting of the City Council.  The decision of the City Council shall be final and binding.  
Section 11.  Display of Peddler License. 
Each peddler license shall be worn on the outer clothing of the individual or otherwise displayed in plain view, so as to be reasonably visible to any person who might be approached by said person, while engaged in solicitation.
Section 12.  Validity of Peddler License. 
A peddler license shall be valid within the meaning of this ordinance for a minimum period of thirty days from its date of issuance or for a maximum period of one year from its date of issuance, depending on the amount of the fee paid in accordance with Section 5.

Section 13.  Revocation of License by Municipal Court Judge.  
A municipal court judge, in addition to imposing a fine, may suspend or revoke the peddler license of a person if the person is required by law to obtain a peddler license from the City and the judge finds the person guilty of violating any provision of this ordinance.

Section 14.  Distribution of Handbills and Commercial Flyers. 
In addition to the other regulations contained herein, a solicitor or canvasser leaving handbills or commercial flyers about the City shall observe the following regulations:
(a) No handbill or flyer shall be left at, or attached to any sign, utility pole, transit shelter or other structure within the public right-of-way. The police are authorized to remove any handbill or flyer found within the right-of-way.
(b) No handbill or flyer shall be left at or attached to any privately owned property in a manner that causes damage to such privately owned property.
(c) No handbill or flyer shall be left at, or attached to any of the property that has a “no solicitor,” “no soliciting” or “no solicitation” sign posted in accordance with Section 15.
(d) Any  person  observed  distributing  handbills  or  flyers  shall  be  required  to identify himself/herself to the police, either by producing an peddler license or other form of identification. 
Section 15.  General Prohibitions. 
No peddler, hawker, solicitor or canvasser shall:
(a) Enter upon any private property where the property has clearly posted in the front yard or any door or entrance leading into the residence or dwelling a sign visible from the right of way (public or private) indicating a prohibition against peddling, soliciting and/or canvassing.  Such sign need not exceed one square foot in size and may contain words such as “no soliciting,” “no solicitation,” or “no solicitors” in letters of at least two inches in height. The phrase “no soliciting,” “no solicitation,” or “no solicitors” shall also prohibit peddlers, hawkers, and canvassers.
(b) Remove any yard sign, door or entrance sign that gives notice to such person that the resident or occupant does not invite solicitors, peddlers, hawkers, or canvassers.
(c) Enter upon the private property of another except between the hours of 8:00 a.m. and 9:00 p.m., except that the above prohibitions shall not apply when the peddler, hawker, solicitor, or canvassers has an express invitation from the resident or occupant of a dwelling allowing him/her to enter upon the property.
Solicitation hours are 9:00 am to 6:00 pm Monday through Saturday. There is no soliciting any time on Sunday or any Federal designated holiday, or on any day where the Department of Homeland Security has declared an Orange or Red State of Alert
(d) For a solicitor, peddler, or hawker to engage in solicitation for a purpose other than that set out in the application upon which the license was issued.

Section 16.  Solicitation prohibited in public right-of-way. 

It shall be unlawful for any person to engage in solicitation in a public street, public right-of-way, or any place that results in blockage, obstruction or hindrance of the free flow of traffic in the lawful use of the street or free passage of pedestrians in the lawful use of the sidewalk.
Section 17.
Exemption.
The provisions of this ordinance requiring a fee and a peddler license shall not apply to:

(a) religious organizations; 

(b) charitable purpose organizations; 

(c) political organizations;
(d) persons under the age of 13 participating in solicitation relating to children’s activities, including but not limited to Boy Scouts and Girl Scouts, provided that they are supervised by a parent, guardian, or other adult who is at least 18 years of age; 
(e) persons making regular delivery of newspapers or magazines which have been subscribed to by the persons receiving them or by the occupants of the premises to which they are delivered;

(f) any person engaged in an occupation already licensed by the State of Texas and acting in his/her professional capacities; or

(g) any federal, state or local government employee or a public utility employee in the performance of his/her duty for his/her employer.


Section 18.  Penalty.

Any person violating any provision of this Ordinance shall be guilty of a misdemeanor and upon conviction shall be punished by a fine not to exceed the sum of five hundred dollars ($500) for each offense.  Each day that such violation continues shall be deemed to constitute a separate offense.

Section 19.  Severability Clause.


That if any section, provision, subsection, paragraph, sentence, clause, phrase or word in this Ordinance or application thereof to any person or circumstance is held invalid by any court of competent jurisdiction, such holdings shall not affect the validity of the remaining portions of this Ordinance, and the City Council of the City of Caddo Mills, Texas hereby declares it would have enacted such remaining portions despite such invalidity.
Section 20.  Repealer Clause.
To the extent this ordinance conflicts with any other ordinances of the City of Caddo Mills, Texas, the conflicting provisions of the other ordinances are hereby repealed to the extent of such conflict; however, all other provisions of said ordinances not in conflict herewith shall remain in full force and effect.  

Section 21.  Savings Clause.

All rights and remedies of the City of Caddo Mills, Texas, are expressly saved as to any and all violations of the provisions of this ordinance.  

Section 22.  Effective Date.

This ordinance shall become effective immediately upon its passage.

DULY PASSED AND APPROVED, this the _______ day of July, 2011.







_________________________________







Dwayne Pattison, Mayor

ATTEST:
______________________________
Pam Miller, City Secretary
APPROVED AS TO FORM:

______________________________

Janet M. Spugnardi, Asst. City Attorney


